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rejected, being disapproved in McDermott v. Pacific R. Co. (i860), 30 Mo. 
115; Rohback v. Pacific R. Co. (1869), 43 Mo. 187; Brothers v. Cartter (1873), 
52 Mo. 372, etc. The law remained the same up to the case of Dowling v. 
Allen (1881), 74 Mo. 13, which adopted the vice-principal doctrine. This 
principle has been applied in a large number of cases since that time. Tabler 
v. Hannibal and St. J. R. Co. (1887), 93 Mo. 79; Miller v. Missouri P. R. 
Co. (1891), 109 Mo. 350; Browning v. Wabash Western R. Co. (1894), J 24 
Mo. 55; Bradley v. Chicago, M. & St. P. R. Co. (1896), 138 Mo. 293, etc. 
The authority of these decisions, however, seems to be greatly shaken by the 
case of Grattis v. Kansas City P. & G. R. Co. (1900), 153 Mo. 380, in which 
it was held that a conductor was prima facie a mere fellow servant of an 
engineer and fireman, and that it was therefore error to instruct the jury on 
the theory that he was a vice-principal. The case in hand is therefore inter- 
esting, as showing that the Missouri courts have not only gone back to the 
vice-principal doctrine, but have extended it to its furthest limits in holding 
that the workmen acting under the supervision of the foreman were not 
fellow servants of the plaintiff. 

Mortgages — Husband and Wife — Execution. — A married woman alone 
signed a note, and her husband indorsed in writing his assent thereto. A 
mortgage to secure the note recited, "I hereby grant, bargain and sell, etc." 
The mortgage conveyed the wife's separate property. The testimonium 
clause recited, "Given under our hands and seals, etc.," and was signed by 
her and her husband. The husband brings ejectment against the defendant, 
who purchased the property at the foreclosure sale. Held (Haralson, Dow- 
deix and McClELLAN, JJ., dissenting), that the mortgage was sufficiently 
executed under § 2528 of the Code forbidding a married woman to convey 
or mortgage her lands without the concurrence of her husband, manifested 
by his joining in the alienation. Dinkins v. Latham (1907), — Ala. — , 45 
So. Rep. 60. 

The Alabama court has held that where a deed was signed and acknowl- 
edged by husband and wife, but his name does not appear in the body, it is 
void. Davidson v. Cox, 112 Ala. 510; Johnson v. Goff, 116 Ala. 648; Adams 
v. Teague, 123 Ala. 591 ; Rushton v. Davis, 127 Ala. 280. The court distin- 
guishes these cases by saying, in substance, that they do not expressly decide 
that in a deed by a husband and wife you may not discover who are the 
grantors by an examination of the whole instrument. And by reading the 
note and mortgage together a plural number of persons expressed an inten- 
tion, by signing and sealing, to make it their act and deed. And so, a liberal 
construction will be put on the instrument when in so doing it may be upheld 
and the intention of the parties carried out. Under similar statutes most 
courts hold it is sufficient if the husband expresses his assent by signing and 
sealing, and especially where he acknowledges. Schley v. Pullman Palace Car 
Co., 120 U. S. 575 ; Evans v. Summerlin, 19 Fla. 858 ; Stone v. Montgomery, 
35 Miss. 83; Friedenwald v. Mullen, 10 Heisk (Tenn.) 226; Bray v. Clapp, 
80 Me. 277 ; Clark v. Clark, 16 Ore. 224. A few courts hold that the husband 
must join as grantor in the conveyance or it is void. Warner v. Peck, 11 
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R. I. 431 ; Green v. Bennett, 120 N. C. 394; Weber v. Tanner (Ky.), 64 S. W. 
741 ; Dietrich v. Hutchinson, 73 Vt. 134, 87 Am. St. Rep. 698. This would be 
so held, probably, wherever the husband has a freehold interest in his wife's 
real property by virtue of the marital relation: see Dietrich v. Hutchinson, 
supra. 

Mortgages— Trust Deed— 'Equities.— The complainant became owner of 
a negotiable note which was secured by a trust deed, and filed a bill in 
chancery to foreclose. The defendant set up certain defenses which existed 
against the original owner of the note and deed. Held, that the trust deed was 
subject to any equities which the grantor had against the original owner of 
the note. Lauf v. Cahill et al. (1907), — 111. — , 83 N. E. Rep. 155. 

This case is directly opposed to the great weight of authority. The general 
rule is, that the mortgage is merely an incident to the debt and must keep 
company with it. And if the note secured is negotiable, the rule applicable 
to negotiable instruments will extend to the mortgage and render it enforce- 
able for the full amount without reference to defenses existing between the 
original parties. The cases on this side take the position, that it is the note 
which gives character to the mortgage and gives the parties their rights and 
remedies under it, and not the mortgage which determines the nature of the 
debt. And that the papers are bound together by such references as to 
identify the one as collateral to the other. They reason further that it would 
injure the credit of secured notes, and if one of two innocent persons must 
suffer, he must suffer who puts credit in the deceiver. Carpenter v. Longan, 
16 Wall. 271; Paine v. Chapman, 58 N. H. 333; Taylor v. Page, 6 Allen 86; 
Barnum v. Phenix, 60 Mich. 388; Kelley v. Whitney, 45 Wis. no; Webb v. 
Hoselton, 4 Neb. 308. On the other hand, two or three states, among which 
are Illinois, hold that the negotiability of the note secured is immaterial, and 
that the assignee of the mortgage takes it subject to all equities in favor of 
the mortgagor. They adhere strictly to the rule that a mortgage is a chose in 
action and not an attribute of money so as to pass in the ordinary channels of 
trade as negotiable, although given as security for a negotiable note. Taber v. 
Foy, 56 la. 539; Kleeman v. Frisbie, 63 111. 482; Bailey v. Smith, 14 Ohio 
St. 306. 

Municipal Corporations — Notice of Claims for Personal Injuries. — 
The plaintiff was injured in a runaway caused by a steam roller. More than 
three years elapsed after the accident before a claim for damages was pre- 
sented to the city. Its charter provides that claims for damages founded on 
negligence shall be presented to the council within thirty days or an action 
therefor shall be barred. The plaintiff was eighteen years old at the time of 
the injury. Held, that the statutory requirement was not a statute of limita- 
tions the running of which was suspended during infancy, that it was a condi- 
tion precedent to the maintenance of the action, the performance of which 
must be averred, and that visits from the mayor and an examination by the 
city attorney did not constitute a waiver on the part of the city. (O'Brien 



